EVALUATIONS

OF THE

BOARD

OF

DIRECTORS

OF

SOCIETÀ CATTOLICA

DI

ASSICURAZIONE – SOCIETÀ

COOPERATIVA (CO-OPERATIVE OR MUTUAL COMPANY SET UP UNDER ITALIAN LAW) ON THE AMENDMENTS
TO THE

ARTICLES

OF

ASSOCIATION

PROPOSED BY THE SHAREHOLDERS

FRANCESCO BRIOSCHI,

MASSIMILIANO CAGLIERO, GIUSEPPE LOVATI COTTINI, CREDIT NETWORK & FINANCE S.P.A. AND SH64
S.R.L. WITH A REQUEST, ON 18 DECEMBER 2019, TO CALL AN EXTRAORDINARY GENERAL SHAREHOLDERS’
MEETING.

***
1.

Background.

The Company's Articles of Association have been amended several times in the last decade,
at times in significant ways, as most recently occurred with the resolution of the
Extraordinary Shareholders' Meeting of 28.04.2018, which, among other things, led to a
change in the executive and supervisory system from the ordinary system to the one-tier
system, which was considered more modern and commensurate with international practices
as well as being the system promoted by Consob, including in official texts.
The last reform of the Articles of Association – which was approved by a very large
majority of the shareholders (99.92%) at the 28.04.2018 Shareholders’ Meeting’ – also
introduced corrective measures in the traditional cooperative model with the recognition of
important rights to ordinary shareholders, and opened Cattolica’s shareholders’ registry to
institutional investors.
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It is thanks to these amendments that it has now been possible for the shareholders indicated
above to request that the Shareholders' Meeting be called on the basis only of holding share
capital.
The new Articles of Association then received the full approval of the IVASS Supervisory
Authority, without any finding, and entered into full force with the renewal of the bodies
only last April 2019. On that occasion, the new one-tier Board of Directors was renewed
for almost half of the members and an appropriate representation of independent members.
Subsequently, the Company revised its rules extensively with regard to the competencies
and functioning of the various internal Board committees. The Company is therefore
governed by its own Articles of Association, which are fully legitimate and in line with the
practices appropriate for a listed company.
In the light of the above, Cattolica operates within an institutional-statutory framework that
makes it able – without delays or anachronistic indulgences towards a locally-oriented past
– to address the issues, including those related to stability, with which the insurance market
is confronted today.

2.

The request of shareholders Francesco Brioschi, Massimiliano Cagliero, Giuseppe
Lovati Cottini, Credit Network & Finance S.p.A., SH64 S.r.l. and the various
proposed amendments.

In this context, the Board of Directors, in acknowledging the requests for amendments to
the Articles of Association – remitting any best decision in this regard to the sovereignty
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of the Shareholders' Meeting – cannot fail to point out how Cattolica's corporate body, in
accepting the proposed amendments in April 2018, implicitly deemed the current Articles
of Association appropriate, clearly rejecting the theory of their inadequacy to ensure good
governance of the Company. In this respect, there are proposals for completely unnecessary
changes to achieve an objective which the Articles of Association already guarantees. This,
according to the theory often stated in the legal doctrine, would advise against proceeding
with the modifications themselves.
The Board, although it does not intend to go into the merits of each clause in the proposed
amendment to the Articles of Association, in the name of maximum openness towards
shareholders, has a responsibility to provide notice of its duty to indicate possible risks of
inconsistencies and discordance. It also has duty to point out deviations from the track of
the validity of the resolutions, including for the purposes of better supervisory scrutiny in
the general interest, and of appropriate information for all shareholders entitled to vote,
always reserving the Board itself every initiative necessary to restore the institutional setup to full legality.
Therefore the following proposed clauses should be flagged:
a)

the stringent call to Verona as "reference territory“, and also of “belonging to

the company”, inappropriate expressions for a Company listed on the stock
exchange and with social partners spread throughout the nation, with consequent
functional constraints (see proposals in Articles 22.4 and 24.3); expressions also
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that could lead the market to see in them a desire to limit corporate activity, with
obvious serious damage for the company;
b)

some solutions seem entirely misaligned with practices, particularly regarding

directors’ personal requirements. It should be noted that the limits of tenure and age
are not applied in the well-known practices (it should be noted that there is no trace
of such aspects in the most recent reports, regarding corporate governance, of both
Consob and the Committee responsible for the implementation of self-governance),
nor has any Authority expressed its opinion on such aspects, nor have such aspects
ever been the subject of proposals or impetus by the Corporate Governance
Committee, let alone Consob. It appears significant that in the revision of Italian
Corporate Governance Code that is currently being published, nothing is said on
the aspects of age limits and duration of mandates. The forum responsible for
indicating the rules of good governance so spectacularly denies the opinion of the
Shareholders who request the calling of the Shareholders’ Meeting.
It should be noted that the number one, and important in several respects,
competitor of the Company on the Italian market, after establishing age limits,
recently abolished them with clear and undisputed reasons;
c)

The provision of reserving of the position of Deputy Chairman of the Board

of Directors to an exponent from the minority list, which may well constitute a
unique example in the Italian setting, appears anomalous, to say the least. In the
Articles of Association of Italian listed companies, among other things, there is no
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trace of similar provisions. Moreover, this proposal affects the consistency of the
top management and contradicts the function of minority directors, as it may even
be the subject of implicit or hidden agreements, including pre-Shareholders’
Meeting agreements, between the majority and minority and the related lists with
consequent effects on the lawfulness of the vote in the Shareholders’ Meeting;
hence the very dubious compatibility of the clause with the list voting system and
its extraneousness with respect to good governance based on transparency and
distinction of roles. Moreover, the reservation of appointment of the Deputy
Chairman, similar to that of the Chairman, to the Shareholders’ Meeting when the
office is held by the minority could create various application problems in the event
that, during their mandate, the Deputy Chairman thus appointed ceases to hold
office, as well as possible non-clarity in the respective positions of Deputy
Chairman and Chairman of the Management Control Committee, taken as they
would be, and as defined by the requesting shareholders “First” and “Second
Director” from the relevant minority list;
d)

the other changes required appear to be fundamentally irrelevant to efficient

corporate governance, at least in relation to the current situation.

3.

The transitional clause (seemingly so) referred to in Article 59.3 of the proposal.
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Doubts of legitimacy must, however, be expressed regarding the proposed introduction of
Article 59.3, which, listed as a transitional clause, actually seems to be the substantial and,
more practically, significant novelty among the shareholders’ proposals.
At least for a certain interpretation, although not entirely certain or unequivocal, given the
lack of grounds on this point in the proposal and the unclear literal formulation of some
expressions, it implies that, with the approval of the amendments to the Articles of
Association relating to personal requirements (75 years of age and remaining in office for
a total of 9 years over the preceding 15), members who are not in line with these new limits
will immediately lose their office. In this specific case, this would apply, even if the
proposal is significantly changed in this regard, to the entire top of the company, i.e. the
Chairman and the two Deputy Chairmen in office. A fourth member would end up losing
their office before the term expires.
This effect is not even considered or noted by the proposal under consideration, with
consequent further doubts as to its transparency and the true underlying reasons.

4.

The legal opinions requested and their conclusions.

The Board of Directors has requested various specific opinions from qualified legal
advisers on the points covered by the request, the results of which can be summarised in
the respective text conclusions.
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1. Opinion of Professor Piergaetano Marchetti (13.01.2020): conclusions
“The Board of Directors, even if it calls the Shareholders' Meeting at the request of
shareholders, it does not, by this action, indicate agreement with the proposal itself.
It has the power and duty to express its views on the proposal critically and to challenge,
if the conditions are met, the decision accepting the proposal.
In the event that, beyond the complex structure, the proposal is, as in the case in question,
unitary, it must be put to the vote as a whole and the invalidity of a part thereof will
determine the invalidity of the entire proposal.
The resolution that, instead of proposing the dismissal of directors, achieves the same
result by changing the conditions for the appointment and tenure of directors, is unlawful,
as such voidable.
The occurrence of such a situation, as a rule at least, indicates that an agreement exists
between shareholders attributable to the category of shareholders' agreements.”
2. Opinion of Professor Mario Cera (14.01.2020): conclusions
“It must essentially be affirmed that, in the package of proposed amendments made by
the shareholders indicated above, In essence, it must be stated that, in the complex of the
modification proposals formulated by the shareholders in the epigraph, those relating to
articles 24.3, 33.4 and 33.10, are not in the interest of the Company and all shareholders
and are also "unlawful" because they are not transparent and are uncertain or impractical
application. More specifically, and explicitly, is that relating to the introduction of the
transitional clause in Article 59.3, second paragraph, with respect to Articles 30.6 and
30.9, which must be considered illegal, unlawful and in any event of unclear interpretation,
as in such case any approval resolution, in its unitary complexity, would be invalid and
unquestionably subject to challenge by any Shareholder, but also by the Board of
Directors, as well as by the directors concerned, individually.
All the above clauses present a reasonable and not remote risk that they may not be
approved during the authorisation process by IVASS, and in any case that they cannot be
entered in the Companies Register pursuant to law, as well as being the subject of findings
by Consob, and in any case, in themselves, may involve uncertainty in their application as
well as the risk of serious litigation for the Company.”
3. Opinion of Professor Giulio Tremonti and Professor Sergio Patriarca (13.01.2020):
conclusions
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“The proposed statutory ‘amendments’ are: (i) in part the subject of possible choices of
opportunity (for example, those relating to an even greater degree of alignment, between
the Articles of Association and current legislation; or that relating to the strengthening of
relations with the territory); (ii) in another part are perhaps legitimate in law, but certainly
such as to move the axis of corporate control towards minority interests, with consequent
and potentially serious effects on the governance of the company, significant effects in
terms of internal conflict, potential paralysis, etc., (iii) finally, for the last part, relating to
four directors, they are both illegitimate in substance (it would in fact be a case of
“retroactive” revocation) and in the form in which they would have to be adopted (passing
through an anomalous “implicit” decision, among other possible causes of liability).”
4. Opinion of Professor Matteo Rescigno (14.01.2020): conclusions
“Should the interpretation of clauses 30.9 and 59.3 set out in paragraph 3 of this opinion
not apply, and thus excluding any term-limitation effect for the directors in office on the
introduction of the new eligibility requirements referred to in clause 30.6, I believe that:
a) Clauses 30.9 and 59.3, as well as the resolution approving their inclusion in the Articles
of Association, are exposed to serious doubts as to their legitimacy, both because of the
substantial violation of the mandatory competence of the Shareholders' Meeting on the
matter of appointment and removal of directors, both because the shareholders would
be called on to decide in fact to remove directors who do not possess the new
requirements of eligibility, without even resulting from an agenda, both because it
would postulate an inadmissible retroactivity of the effects of a clause of the Articles of
Association, impacting, with a profile of ineffectiveness, the rights of directors declared
to have lapsed due to the lack of eligibility requirements introduced after the
appointment and not previously existing, and, finally, because in concrete terms an
abuse or self-serving use of the right to vote could be identified.
b) these invalidity profiles are exacerbated if one considers that the company is listed on
the stock exchange and that the TUF [Consolidated Law on Financial Intermediation]
legislator has significantly enhanced the subject of pre-meeting information and the
agenda. Indirect usage of amendments to the Articles of Association and ad hoc lapsing
clauses in order to lead in concrete terms to the selective removal of the Chairman and
the two Deputy Chairmen of the Shareholders’ Meeting without this forming the subject
of specific disclosure and not being placed on the agenda, trusting in the forfeiture
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effect created by an ad hoc amendment to the Articles of Association and not by legal
rules, may further expose the Shareholders' Meeting resolution to invalidity.
c) in any case a minimum result, and in my opinion certain, of a resolution approving the
amendments to the Articles of Association contained in clauses 30.6, 30.9 and 53.9,
seeking to result in the immediate lapsing of office, or lapsing within the deadline set
by Article 53.9, of the directors who do not meet the new requirements of eligibility,
would be to expose the company to liability for compensation of the directors who are
sought to have their offices lapsed pursuant to the aforementioned clauses, in view of
the fact that such forfeiture constitutes removal from the position of director without
cause.”

In the light of these conclusions, the Board cannot fail to note, inter alia, the risks of
litigation and uncertainty that approval, in particular of the transitional clause, could entail,
in addition to financial burdens for the company that a difficult to pre-determine.
In summary: the company's interest appears to be objectively non-existent and the proposal
could potentially prejudice the Company's many interests.

5.

Final thoughts.

Notwithstanding what has just been said, the current Board of Directors, with a view to full
transparency and favouring shareholders’ sovereignty, responsibly refers the evaluation to
shareholders of the proposed resolution formulated by the five shareholders Francesco
Brioschi, Massimiliano Cagliero, Giuseppe Lovati Cottini, Credit Network & Finance
S.p.A. and SH64 S.r.l., as holders of 2.506% of the share capital, beyond any risk of
invalidity and the real or effective aims of the same. This is a proposal that must be put to
the vote as requested and therefore in a unitary and inseparable manner as a single
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resolution, without prejudice to further proposals that may be received in accordance with
the law, whether in the interim between the calling of the Shareholders’ Meeting and the
relevant meeting or during the meeting itself, proposals that would nevertheless be put to
the vote in a subordinate manner to the proposal of the shareholders indicated above.
Finally, it should be noted that any approval of the proposed amendment must be submitted
both for the approval of the IVASS under Article 196 of the CAP [Private Insurance Code],
and for approval of legitimacy for the purposes of registration with the Companies Register,
verification of which the Board of Directors must submit, in the light of what is indicated
in the aforementioned legal opinions, any reservations, as well as possible implications of
consequent litigation and subsequent market communications.
Furthermore, the Board of Directors believes that it will continue, as in the past, to monitor
the company's governance and therefore reserves the right to submit its independent
intention to submit to shareholders, where necessary on the basis of founded and objective
findings, adaptations and updates to the company's Articles of Association, always in order
to further adapt it to the legislative and regulatory supervisory framework and in this way
meet the genuine needs of the company's best practices in line with recent history, as well
as the shareholders as a whole.

Verona, 16 January 2020.
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